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currently effective revisions to the Bay-Delta and Central Valley Plans discussed in the previous
section, and any other revisions in effect after the date of this notice. The Noticing Parties will
seek, inter alia, injunctive relief requiring that you comply with CWA section 303(c)(2) — (4) by
reviewing and taking appropriate action regarding modifications to the Bay-Delta and Central
Valley water quality standards, and declaratory relief requiring CWA-compliant review of future
modifications to the Bay-Delta or Central Valley Plans.

B. Violation Of CWA Section 303(c)(1) For Failure To Review The Bay-Delta
Water Quality Standards At Least Every Three Years

The Bay-Delta Plan was last updated in 2006. Therefore, triennial review of the Bay-
Delta water quality standards was required, at minimum, in 2009, 2012, and 2015. The Board
has not conducted timely reviews of the Bay-Delta Plan, as required by CWA section 303(c)(1).

The plain text of the CWA and its implementing regulations is mandatory, not
permissive: triennial review of water quality standards “shall” occur “at least every three years.”
33 U.S.C. §1313(c)(1); 40 C.F.R. §131.20(a). Just as courts and the EPA itself have recognized
that the agency has a non-discretionary duty to review new and revised standards under section
303(c)(2) regardless of whether states submit them to the EPA, the EPA has a similar affirmative
review obligation under CWA section 303(c)(1). The EPA’s failure to take action in the face of
California’s prolonged inaction is thus a violation of a mandatory duty. See, e.g., Scott v. City of
Hammond, 741 F.2d 992, 998 (7th Cir. 1984); Alaska Ctr. for the Envtl. v. Reilly, 762 F. Supp.
1422, 1424 (W.D. Wash. 1991).

After 60 days, the Noticing Parties intend to bring suit for a continuous failure to carry
out a non-discretionary duty to ensure the review of the water quality standards in the Bay-Delta
Plan at least every three years. The Noticing Parties will seek, inter alia, injunctive relief
requiring review of the water quality standards in the Bay-Delta Plan and declaratory relief
requiring that such review take place at least every three years.

IV.  IDENTIFICATION OF PERSONS GIVING NOTICE AND LEGAL COUNSEL

The persons giving this notice are:

Natural Resources Defense Council
111 Sutter Street, 20th F1.

San Francisco, CA 94104
Telephone: (415) 875-6100
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Defenders of Wildlife

1303 J Street, Suite 270
Sacramento, CA 95814
Telephone: (916) 313-5800

The Bay Institute

Pier 39, Box #200

San Francisco, CA 94133
Telephone: (415) 272-6616

Legal counsel to the persons giving this notice are:

Hamilton Candee

Barbara J. Chisholm

Tony LoPresti

ALTSHULER BERZON LLP

177 Post Street, Suite 300

San Francisco, CA 94108

Telephone: (415) 421-7151

Counsel for Natural Resources Defense Council

Katherine S. Poole

Douglas Andrew Obegi

NATURAL RESOURCES DEFENSE COUNCIL
111 Sutter Street, 20th FI.

San Francisco, CA 94104

Telephone: (415) 875-6100

Counsel for Natural Resources Defense Council

Rachel Zwillinger

DEFENDERS OF WILDLIFE

1303 J Street, Suite 270

Sacramento, CA 95814

Telephone: (415) 686-2233

Counsel for Defenders of Wildlife and The Bay Institute
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V. CONCLUSION

For the foregoing reasons, after 60 days from the postmark date of this notice, the
Noticing Parties will bring suit if these continuous and intermittent violations of CWA section
303(c) are not cured.

Sincerely,

Barbara J. Chisholm
Attorney for Natural Resources Defense Council

Copies Sent Via Certified Mail To:
Loretta E. Lynch, Attorney General of the United States, U.S. Department of Justice, 950
Pennsylvania Ave., N.W., Washington, DC 20530-0001

Thomas Howard, Executive Director, SWRCB, P.O. Box 100, Sacramento, CA 95812-
0100

Felicia Marcus, Chair, SWRCB (same address)

Frances Spivy-Weber, Vice Chair, SWRCB (same address)

Steven Moore, Board Member, SWRCB (same address)

Tam Doduc, Board Member, SWRCB (same address)

Dorene D’ Adamo, Board Member, SWRCB (same address)



